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FINAL EXAi-ITNATIO:{

TA.",{ ADIfI!n STRATION AND PP.oCEDURE
Hay 1971
1.

Professor Santoro

(40 points)

In 1957 the taxpayer (T) purchased 100 of the outstanding shares of
stock in X Company, paying $100 per share which was its fair market value
at that time . From that date to the present, T's father (F) has owned 800
shares and the remaining 100 shares have been owned by T' s brother (B).
During the years 1962-1963, T ,vas the General Hanager of X Company and received a regular salary of $20,000 per year. F was the President and B was
an officer of the Comp any.
Late in December of 1962, T was married to ~.J. On that occasion, F
wanted to do s omething for his son. Accordingly, pursuant to appropriate
corporate resol utions adopted in that month, F then caused X Company to set
aside for T's benefit 1 20 shares of Y stock which X Company had acquired
as ~n investment.
However, the Y stock certificates were not delivered to
T until January of 1963. At that time and in the proceeding month, the
fair market value of the 120 shares of Y stock was $6,000 ($50 per share) .
Under identical circumstances , an equivalent amount of Y stock had been
set aside for B late in 1960 and delivered to him in 1961. In his 1960 return, B reported the full value of all of the Y shares set aside for him
in that year.
T filed timely income tax returns for years 1962 and 1963, reporting
his $20,000 salary in each year. In his 1962 return, he also reported a
short term capital gain of $4,000 realized from the sale of some bonds in
that year. In his 19 63 return, in addition to his salary , he included as
additional compensation the value of 24 shares of the Y stock. However,
proceeding on the theory that the remaining 96 shares represented in effect
a tax-free wedding gift from F, he did not report their value as income.
The tax liability shown in the returns for the t~.;o years was promptly paid.
In January of 1967 , the Commissioner mailed a 90 day letter to T asserting a deficiency for the year 1963 as a result of adding the value of
the 96 Y shares to taxable income for that year . On March 10 , 1967 , T
filed a petition in t he Tax Court in which, in addition to contesting the
deficiency, he claimed a refun d of tax attributable to the value of the 24
shares he had originally included as taxable income in 1963 return. At a
subsequent hearing and in his briefs, T contended (1) that nothing was properly taxable in 1963, because y]hatever income he had from the Y stock was
realized in 1962, or in the alternative, (2) that not more than $1,200 was
taxable in 1963, the remaining $4,800 being exempt under Section 102(a) of
the Code . In the event that the first of the foregoing contentions should
be accepted, T requested a finding t h at he had overpaid his 1963 tax .
The Tax Court agreed with T's second contention , but rejected his first
one. Consequently, on March 10. 1969 , it entered in order expunging the defiCiency , but refusing to find an overpayment. The Commissioner filed a
notice of non-acquiescence as to the exemption issue , but then believing that
the correct year was 1962 rather than 1963, he decided not to appeal . Nor
did T appeal from the decision relating to the claimed overpayment.

Question I

(continued)

In the meantime , B had b e ~n liti p:a tin g i n a refund suit the question
,:hether any part of the Y stock received by him '.vas exempt as a gift and
1f not, whether 19 6?
196 1 \Vas the correct y ear. In January of 1970, the
U.S. Court of AppeaLs neld that the entire v alue of B I S Y stock was taxable
as compensation in the year 1960, as he had originally reported it. Hereafter, that decision should be assumed to be correct .

0::

On February 20, 1970 the Commissioner mailed a 90 day letter to T
asserting a deficiency for the year 1962 as a result of adding the entire
value of the 120 Y shares ($6,000) to his taxable income for that year. T
did not file a petition in the Tax Court. Instead he filed an ordinary
form 870 on February 25, 1970 and the deficiency was assessed and paid on
Harch 9, 1970. On Hay 22, T will file a claim for refund of the amount so
paid.
(A) In your opinion should the claim be allowed or rejected, either
in whole or in part? Discuss all theories l<Jnich support your answer.
(B) Same questions and directions as in part A though repetition
should be avoided.
For purposes of thif' part B, assume all of the facts
stated above except that the following should be substituted for the 5th
paragraph of this question. The Tax Court agreed with T's first contention,
and therefore found it unnecessary to pass on the second one. Consequently,
on Harch 10, 1969 it entered an order expunging the deficiency ror 1963, and
finding an overpayment in the alnount requested by T which was duly refunded.
Being then persuaded that the correct year was 1 962, rather than 1963, the
Commissioner acquiesced in th~ decision of the Tax Court and did not appeal.

(C) For the purpose of this part , disregard the modifications stated
in the preceeding parag raph B. Assume all the facts stated in the first six
paragraphs of this question with the follm.:ring exception: In 1962, T received a salary of $12,000 (not $20 , 000) , and reported the $12,000 in his
return for that year , together with the $4 ,000 capital ~ain referred to in
the 3rd paragraph of this question.
The Commissioner today (May 22, 1964) mailed the 90 day letter to T
asserting a deficiency for the year 1962 as a result of adding the entire
value of the 120 Y shares to his taxable income for that year. T "lill file
a timely petition. As a la~v clerk for the Tax Court Judge who will hear
and decide the case, state precisely what conclusions you think he should
reach and give your reasons .
(D) Disregard all o f the facts stated above except those appearing in
the first paragraph and in the first sentence of the second paragraph of
this question.
In 1964 , X Company made a distribution to its stockholders
of $30 per share.
T thus received $3,000 ,'T hich he reported as a dividend
in his 1964 return.
In 1966 ,.:rhen the X stock was ,vorth $140 per share , he
made a gift of his 100 shares to his wife (~.J). She sold those shares to B
in 1960 for $15,000.
In her separate return for that year, she reported a
profit of $.5,000, using as required by Section 1015 , Hhat ~he"1 thought. ,vas
T's basis ($10,000) .
After a deficiency was asserted, a fl.n~~, determl.nation resulted in December of 1963 fixin g her basis at $7 , ?OO.tnus,increasing her profit to $8,000 ($15,000 less $7,000). The Comm1.ssl.oner s c~n- .
tentl.'
d th
d of the determination had been that the 1964 dl.strl.on, an
e groun i
'
~.
d
bution to T Has not made out of X Company s earnl.ngs and pro.<.l.ts an
therefore it must be applied in reduction of the basis of the stock. Can
T now get a refund for 19577

II .

(15 points)

Taxpayer timely fil ed his tax r eturn fc~ calenda r year 1969 on '.;hich
he included, AS income, $4,000 he received f~om his aunt which increased
his tax liabil ity by $1 , 500. In 1 9 71 , d uring a conversation with his aunt,
taxpayer was reminded that the $4,000 was a g ift and vIaS for that reason
tax free.
Accordin g ly, the taxpayer filed a claim for refund in January 1970.
However, the Commissioner promptly disallm..ed the claim on the theory that
the $ 4~OOO was actually compensation to taxpayer for his work in caring
for his aunt is business transactions. Taxpayer then filed a suit for refund in the Court for Claims.
In the course of his investi g ation, the Cowmissioner finds that taxpayer erroneously treated certain transactions as long term capital gains
\vhen, in reality, they should have been treated as short term capital gains.
This caused the Commissioner to send taxpayer a 90 day letter asserting a
deficienc y of $1,000.
A 90 day letter was received while the Court for
Claims suit was in progress.
As his counsel , advise taxpayer as to what courses of action are open
to him and Hhat results will flov1 therefrom. Discuss t h oroughly.

III.

(15 points)

A Revenue Agent, during a field audit of taxpayer 1 s 1969 calendar year
tax return , determined that taxpayer had failed t o report all his income.
A pecial .gent ,vas called in to investigate.
The special Agent decided to make a net worth investigation for 1969
and 1970 . He had the follow ing information :
(1)

In 1967 taxpayer purchased 1,000 shares
of X Co. stock for $40,000 and 2 .000
shares of Y Co. stock for $10 ,000.

(2)

In 1968 he inherited $20,000 from his
father.

(3)

Taxpayer earned $20 , 000 each year in
1966, 1 96 7 , 1968, 1969, and 1970.

(4)

Taxpayer spent approximately $20,000
per year in 1ivin~ expenses.

(5)

Taxpay er ' s bank balance ~laS $40 ,000
at the end of 1968. He increased it
by $2 ,000 deposits in each y ear ,
(1969 & 1970).

(6)

Taxpayer sold his X and Y stock in 1969
for $60,000 and $5,000 respectively.

(7)

In 1968 his aunt g ave him $10,000.00

Question III ( contlnued
.
)
(8)

'I'axpa: ar spent $5,nOO i.n 1969 and
1 970 to send his daugh ter t o colle ge .

(9)

Taxp ayer's t ax li ab ility in 1907 ,
1968, 1969 & 1970 was $5,000, $10 , 000,
$15 , 000 , and $25,000. respectively.

(10) Taxp ayer borrowed $20,000 from A in
1970.
(11) Taxpayer's tax returns shm·, taxable
income of $15,000, $25,000, and
$30,000 respectively for 1968, 1969,
and 1970.
The Special Agent asks you to make a net worth statement.
inferences you make, if any.
IV.

Explain any

(30 points)

(A) On Hay 7, 1969 , the Commissioner sent a 90 day letter to taxpayer
s tating that certain Business Expense deductions ~vere disa11mved for calendar year 196 7. Taxpayer paid the deficiency on July 17, 1969 . On October
1 , 1969 . he brought a peti tion in the Tax Court based on the deficiency. In
his petition the taxpayer argues th at the B ~siness Expense deductions were
improperly disa1lo~ved and that he, in fact, understated his expenses for
1967.
The Commissione r .?,nsT.,'e:-ed
of fact.

u~:.der l~

(h) den)T i n.g each r.13.teri a l allelSa tion

During the trial ':'.1 e Com..r:liss i cner, p e ~cel Vln ~ that :-:e ,-las losing t l!e
case, made a motion that the case be dismissed for lack of Jurisdiction.
Hm.; should the court rule?
(B) Suppose in Part A abov e that the taxpayer paid the deficiency on
July 17, 1969 but brought a claim for refund in District Court on October
1 , 1969.
The Commissioner makes a motion to dismiss for lack of Jurisdiction.
How should the court rule?
(C) Sam and IIary Jones filed a joint tax return for calendar year 1968
on which they reported certain miscelaneous deductions. The Commissioner,
be cause the deductions could not be substantiated, sent to Sam & Nary a 90
day letter on Janua ry 17, 1 970.
On January 1 8, 1 9 70. Sam files a petition in the Tax Court alleging
error in the Commissioners determination.
The Commissioner moves for lack of Jurisdiction.
How should the court rule?

